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Appellant Ashlie M. was adjudicated a ward of the juvenile
court under Welfare and Institutions Code section 6021 for
driving without a license (Veh. Code, § 12500, subd. (a)). On
appeal, she challenges probation conditions, including payment
of restitution (§ 730.6) for a victim’s burial/cremation
expenses, which she contends were not caused by her conduct and
cannot be attributed to her without a civil jury trial.
Appellant separately appeals from the orders directing payment
of restitution and setting the amount of restitution, though she
does not dispute the amount. We consolidated the appeals. 1In
the unpublished portion of the opinion, we shall conclude (1)
the probation condition that appellant not be in places where
drugs are present is overbroad and must be modified to “places
where [appellant] knows drugs are present;” and (2) appellant
forfeited her challenge to the search and seizure condition by
failing to raise it in the juvenile court. In the published
portion of the opinion, we shall explain why the restitution
order is wvalid.

FACTUAL AND PROCEDURAL BACKGROUND

A juvenile wardship petition filed in August 2007 charged

appellant with one misdemeanor count of driving without a

license on May 2, 2007.

1 Undesignated statutory references are to the Welfare and
Institutions Code.



In September 2007, based on appellant’s admission, the
court found the allegation true, on the factual basis that
appellant was driving a car without the proper license. The
probation report said appellant hit a pedestrian, who later died
from his injuries. Appellant was cited for vehicular
manslaughter, unlicensed driver, and failure to provide proof of
insurance, but the District Attorney’s office chose to file only
one count of driving without a license.

The case was set for disposition, contingent upon a
contested matter of restitution. The court stated that,
although a hearing was unnecessary in order to impose
restitution, it would be helpful to hear what happened.

The following evidence was adduced at the hearing on
January 17, 2008:

On May 2, 2007, around 9:00 p.m., appellant, who was then a
high school student, was driving home from work, alone. She was
not licensed to drive. She had only a permit (obtained six
weeks earlier), which on its face prohibited her from driving
alone. She testified this was the first time she drove alone.
She claimed that, when she got the permit, someone at the
Department of Motor Vehicles (DMV) verbally told her she could
drive alone to go to work, with a parent’s permission.

As appellant drove southbound on Howe Avenue in the right
hand lane, traveling about 37 miles per hour in a 35 miles per
hour zone, she saw a bicyclist “kind of in my lane so I went to

swerve away from him. Went to the left, but I saw there was a



car there on my left and I had to go back into my lane before I
got hit. I went back into my lane, and then after that I just
remember there was like a fence right before me and I hit a
fence.” She lost consciousness for a moment and “awoke” in time
to see the bicyclist riding away. A fence pole had pierced her
windshield. She drove to a nearby gas station and called 911.

At the crash site, first responders found the pedestrian,
Pedro Beliz, lying injured in a driveway. He later died from
his injuries. Appellant did not remember seeing or hitting any
pedestrian.

The accident site is dark at night, with no overhanging
street lights. The pedestrian wore dark-colored clothing.
There is no sidewalk on that side of the street at that
location, where the pedestrian lived.

The highway patrol officer wrote in his report “P2 was
walking in the roadway for an undetermined amount of time. He
had established himself as a hazard in the roadway. Pl failed
to see P2 and struck P2 in the roadway.” The officer determined
the pedestrian was a factor in causing the accident, because he
was walking with, rather than against the flow of traffic. The
court sustained an objection to the officer’s opinion that the
cause of the collision was appellant’s inexperience. He
testified the party’s lack of familiarity with the roadway and
the lack of lighting would contribute to the accident, and the

speed for these road conditions was the cause of the accident.



The juvenile court decided to impose restitution as a
condition of probation, stating in part:

“But in terms of fault, it’s hard to say that the minor was
at fault. 1It’s hard to say that the pedestrian was at fault.
And given that situation, I believe that where the evidence
leads me is to conclude that the minor was at the very least a
substantial factor in causing this ultimate accident. (Italics
added.)

“I mean, it was an accident . . . but nonetheless, I think
that the minor’s lack of skill, her inexperience, I think played

a role in this.

“And therefore, I think number one, . . . the argument that
the . . . 12500 violation is not related to what happened here,
I think is incorrect. 12500 is specifically a statute that’s

designed for the purpose of keeping people off the road, people
that are not experienced, people that are not signed [sic] by
the government that possess the requisite skill to drive a car
on the street.

“"I think that statute is specifically designed to cover a
case like this. Someone like the minor ought not to have been
driving that car by herself. And the reason why we have these
laws requiring her to have somebody in the car with her until
she meets the standard is exactly to avoid a case like this.

“And I think that given the fact that I'm concluding that
she was a substantial factor, it’s hard to say it was completely

her fault, but she was a substantial factor in causing this



accident, given the fact that the 12500 does constitute a
violation of public policy, given the fact that I'm authorized
also that in ordering restitution I'm also to bear in mind
public safety, that’s one of the things I’'m supposed to also
bear in mind and rely upon in order -- in making these orders.”

On January 24, 2008, the juvenile court made its
disposition, ordering court probation (§ 725, subd. (a)) with
various conditions, including (1) warrantless search and
seizure, (2) that appellant not be in places where drugs are
present, and (3) restitution, with a stipulation that probation
and the court’s Jjurisdiction will not terminate until
restitution is paid (in an amount to be determined later).
Appellant filed a notice of appeal.

On March 11, 2008, appellant (without waiving her protest
to restitution) stipulated to the amount of $2,275.60 to Maria
Guerrero for Beliz’s burial/cremation costs. (§ 730.6, subd.
(J) [for restitution purposes, “wictim” includes immediate
surviving family of actual victim].) Appellant filed another
appeal, which we consolidated with the first appeal.

DISCUSSION

I. Legal Principles and Standard of Review

Section 730, subdivision (b), authorizes the juvenile court
to “impose and require any and all reasonable conditions that it
may determine fitting and proper to the end that Jjustice may be
done and the reformation and rehabilitation of the ward

enhanced.”



“A juvenile court enjoys broad discretion to fashion
conditions of probation for the purpose of rehabilitation and
may even impose a condition of probation that would be
unconstitutional or otherwise improper so long as it is tailored
to specifically meet the needs of the juvenile. [Citation.]
That discretion will not be disturbed in the absence of manifest
abuse. [Citation.]” (In re Josh w. (1997) 55 Cal.App.4th 1,
5.) “[A] condition of probation which [1] has no relationship
to the crime of which the offender was convicted, [2] relates to
conduct which is not itself criminal, and [3] requires or
forbids conduct which is not reasonably related to future
criminality, does not serve the statutory ends of probation and
is invalid. [Citation.] ‘Conversely, a condition of probation
which requires or forbids conduct which is not itself criminal
is valid if that conduct is reasonably related to the crime of
which the defendant was convicted or to future criminality.’
[Citation.]” (Josh W., supra, 55 Cal.App.4th at pp. 5-6.)

II. Probation Condition - Presence of Drugs

Appellant contends the court violated her constitutional
rights under the First and Fourteenth Amendments of the United
States Constitution by imposing an overbroad probation condition

A\Y

(condition “m”), that she “[n]ot associate with persons who you
know or whom the Probation Officer informs you are users or
sellers of illegal drugs, including marijuana, or be in places

where such substances are present.” (Italics added.) Appellant

argues the italicized language is overbroad as a matter of law



because it applies even 1f she has no knowledge illegal drugs
are present. The Attorney General prudently concedes the point.
(In re Sheena K. (2007) 40 Cal.4th 875, 890-892 [in the absence
of a requirement of knowledge, probation condition prohibiting
association with gang members was unconstitutionally wvague].)

We shall order modification of condition “m” to read, “Not
associate with persons whom you know or whom the Probation
Officer informs you are users or sellers of illegal drugs,
including marijuana, or be in places where you know such
substances are present.”

III. Probation Condition - Search and Seizure

Appellant argues the court violated her constitutional
rights under the Fourth, Fifth, and Fourteenth Amendments by
imposing as a probation condition that appellant must “Submit to
search and seizure of your person, property, automobile, and any
object under your control by any law enforcement officer or
Probation Officer, in or out of your presence, at any time of
the day or night, with or without consent, and with or without a
Warrant.”

However, appellant has forfeited this fact-based contention
by failing to raise it in the juvenile court. (In re Abdirahman
S. (1997) 58 Cal.App.4th 963, 969-971 [minor forfeited challenge
to alcohol/drug testing probation condition by failing to object
to the juvenile court].) The California Supreme Court has
affirmed the extension to juvenile cases of the rule that a

probationer “may be charged with the need to timely challenge



any conditions imposed and that application of the forfeiture
doctrine would deter the promulgation of invalid conditions in
the [lower] court and decrease the number of appeals contesting
such conditions. [Citation.]” (In re Sheena K., supra, 40
Cal.4th at pp. 882-885.) The Supreme Court concluded the minor
did not forfeit her challenge to a probation condition not to
associate with anyone disapproved by the probation officer,
because it presented a pure question of law, did not require
scrutiny of individual facts and circumstances, and was capable
of correction without reference to the particular sentencing
record in the juvenile court. (Id. at pp. 885-889.) The
Supreme Court added, “We caution, nonetheless, that our
conclusion does not apply in every case in which a probation
condition is challenged on a constitutional ground. As stated
by the court in [In re Justin S. (2001) 93 Cal.App.4th 811], we
do not conclude that ‘all constitutional defects in conditions
of probation may be raised for the first time on appeal, since
there may be circumstances that do not present “pure questions
of law that can be resolved without reference to the particular
sentencing record developed in the trial court.” [Citation.]
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In those circumstances, [tlraditional objection and waiver
principles encourage development of the record and a proper
exercise of discretion in the trial court.” [Citations.]’ We
also emphasize that generally, given a meaningful opportunity,

the probationer should object to a perceived facial

constitutional flaw at the time a probation condition initially



is imposed in order to permit the trial court to consider, and
if appropriate in the exercise of its informed judgment, to
effect a correction.” (Sheena K., supra, 40 Cal.4th at p. 889.)

Here, appellant says the search and seizure probation
condition i1s unreasonable and unconstitutional because it does
not relate to her offense, is not limited to specific items
(making it unreasonably broad), is unsupported by her social
history (which assertedly shows a “hardworking teen, who gets
good grades and works part-time”), and her mother did not
suspect her of anything like gang involvement or drug/alcohol
abuse. Appellant says she was cooperative with household chores
and never ran away from home.

However, these are factual matters for which the People
could have developed the record, had appellant raised her
objection in the juvenile court. Indeed, the People note that

7

some “facts,” such as good grades, were unsubstantiated, and
appellant’s mother at one point reported that appellant acted
“bizarre” for a short period of time, became distant, and went
to live with her aunt without her mother’s permission. The
record also indicates prior family problems.

We do not suggest these points justify the search and
seizure probation condition, but only that the issue presents
factual matters and is therefore forfeited by the failure to
raise it in the juvenile court.

Appellant argues that, if she forfeited the issue, it was

due to ineffective assistance of counsel. She acknowledges that

10



a claim of ineffective assistance of counsel must generally be
raised by habeas corpus petition if (as here) the record sheds
no light on the reason for counsel’s inaction. (People v.
Mendoza Tello (1997) 15 Cal.4th 264, 266.) She invokes the
exception for cases where there can be no conceivable tactical
reason for counsel’s failings. (People v. Stratton (1988) 205
Cal.App.3d 87, 94-95.) However, as indicated, the record was
undeveloped. Counsel may have known facts that would undermine
an objection to the probation condition.

We conclude appellant forfeited her challenge to the search
and seizure probation condition.

IV. Restitution

Appellant contends the juvenile court abused its discretion
and violated her constitutional right to due process by imposing
restitution for damages not caused by her conduct. She says
driving without a license (the only offense she admitted) does
not necessarily cause an accident and in order to award
restitution damages, there must be determinations that she acted
negligently and that her negligence caused the accident --
determinations more appropriate to a civil forum where she would
have the right to a jury trial, discovery, and defenses. She
says the juvenile court violated due process by determining she
was substantially responsible and by imposing a restitution

award based on non-criminal conduct. She claims the lack of a
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license was not a proper consideration because such evidence
would be inadmissible in a civil or criminal trial.?

We shall explain that appellant’s arguments lack merit.

The restitution order was justified by the court’s finding that
appellant was a substantial factor in the pedestrian’s death.

Section 730.6, subdivision (a), states, “It is the intent
of the Legislature that a victim of conduct for which a minor is
found to be a person described in Section 602 who incurs any
economic loss as a result of the minor’s conduct shall receive
restitution directly from that minor.”

The economic loss must be “as a result of the minor’s
conduct.” This is language of causation. But nothing in
section 730.6 requires that the minor’s conduct be the sole
cause of loss by the victim, and such a conclusion would be at
odds with the principle that restitution laws are to be broadly
and liberally construed. (In re Johnny M. (2002) 100
Cal.App.4th 1128, 1132.)

The trial court found that appellant’s conduct of driving
without a license was “at the very least a substantial factor in
causing this ultimate accident.” This was the correct legal

test. Thus Judicial Council of California Criminal Jury

2 We need not address admissibility of evidence in civil trials.
As to appellant’s assertion that her unlicensed status would be
inadmissible in a criminal trial, her cited cases involved
trials for vehicular manslaughter. (People v. Costa (1953) 40
Cal.2d 160; People v. Spragney (1972) 24 Cal.App.3d 333.)
Obviously, a driver’s unlicensed status would be admissible in a
trial for the offense of driving without a license.

12



Instructions (2006) jury instruction No. 240 provides in
relevant part, “There may be more than one cause of injury. An
act causes injury only if it is a substantial factor in causing
the injury. A substantial factor is more than a trivial or
remote factor. However, it does not have to be the only factor
that causes the injury.” (See People v. Sanchez (2001) 26
Cal.4th 834, 845.) This is the correct test for determining
whether the victim’s economic loss is “a result of the minor’s
conduct” within the meaning of section 730.6. (Ibid.)

The trial court found as a matter of fact that “the minor’s
lack of skill, her inexperience, . . . played a role in this.”
The evidence supports the juvenile court’s finding. Appellant
was unprepared for the common traffic encounter with a
bicyclist, was unable to control the car despite traveling at
only 37 miles per hour, and never even knew she hit the
pedestrian. Her actions and omissions cannot be explained away
by blaming the pedestrian (as she does) for being there wearing
dark clothing and the city for the absence of streetlights.

We conclude substantial evidence supports the trial court’s
finding that appellant’s unlawful conduct was a substantial
factor in the pedestrian’s death, and the finding supports
imposition of restitution. Since restitution is authorized by a
dispositional statute passed by the Legislature--section 730.6--
appellant has no right to have her obligation to pay

restitution, or its amount, determined by a civil jury trial.
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DISPOSITION

ANY 44

Probation condition “m” is modified to read that appellant
“Not associate with persons whom you know, or whom the Probation
Officer informs you, are users or sellers of illegal drugs,
including marijuana, or be in places where you know such
substances are present.”

The orders are otherwise affirmed.

SIMS ; J.

We concur:

SCOTLAND , P. J.

RAYE , J.
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